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It is no secret that family members who care for an

individual with a disability face a unique set of

challenges. If the disability is severe enough, assisting a

family member with a disability involves having input

into that person’s day-to-day living and health care

decisions. However, for parents of children with

disabilities, the legal landscape drastically changes

when their child turns age nineteen (19). This is

because, at age 19, a child legally becomes an adult

under Alabama law, and then the child is free to make

his or her own decisions. Conversely, the adult child’s

parents no longer have a legal obligation to support their

child, and are no longer required to be consulted about

decisions concerning their child’s welfare, even if the child

does not have the ability to make informed decisions.

Unless the child’s ability to make decisions is brought into

question, the law assumes that an adult is perfectly capable

of handling his or her own affairs.

Federal patient confidentiality laws have become increasingly

strict about what information (if any) a doctor or other

health care professional can share with someone who is not

the patient. Because of this, parents are often routinely

excluded from conversations involving their adult child’s

medical treatment or care. If that child is unable to make

informed medical decisions on his or her own behalf, this

poses a very serious concern. When the parents are left out,

an adult child with a disability often has no one who is able

to assist him or her in these important treatment decisions.

We are often asked whether parents of an adult child with a

disability need to be appointed as their child’s legal

guardian. Our response used to be, “not unless you are

having a problem communicating with medical care

providers for your child.” However, in light of the situations

we continue to see caused by new patient confidentiality

laws, we now maintain that being appointed as your child’s

legal guardian can be particularly helpful to avoid any lapse

in communication with health care professionals.

In Alabama, the roles

of caring for a person

in need of protection

have been separated

into two parts: a Guardian and a Conservator. A Guardian

is in charge of the care of the person, meaning that the

Guardian is in charge of making decisions about where an

individual will live, day-to-day living decisions, and medical/

health care decisions. By contrast, a Conservator is in charge

of an individual’s property, meaning that the Conservator is

in charge of handling an individual’s finances when they are

not able to do so for themselves. Guardians and

Conservators are appointed by the Probate Court.

Not long ago parents usually expected to outlive their

children with developmental disabilities, especially those

with disabilities that commonly have physical impairments

as well. In today’s world of improved health care, that is no

longer the case. For example, individuals with Down

Syndrome are regularly living into their 60’s now, whereas

only a decade ago, 35 to 40 was considered a maximum life

expectancy.

Even if a parent has never had a problem communicating

with a health care provider about his or her child, and there

is no need for a formal Guardianship of the child during the

parent’s lifetime, there will be an immediate need for a
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Guardian to be appointed at the parent’s death. It is

critical that a parent of a child with a developmental

disability have in place a Will that nominates a Guardian

for the child at the parent’s death.

Sometimes this day comes even sooner if the parent

develops dementia or becomes unable to accompany the

child to medical appointments. Once this situation

develops, it is important to have a Guardian appointed as

soon as reasonably possible. While a hospital is required

to provide emergency care for the individual, the same is

not true for routine care for a chronic illness, such as

allergies, diabetes, infections or other common health

problems of adults with disabilities. Thus, the parent

should also have in place a Durable Power of Attorney

that contains a nomination of a Guardian for his or her

adult child should the parent no longer be able to care

for the child. While the Probate Court is still required to

appoint a Guardian ad litem and a Court Representative

to make sure the nomination is appropriate and in the

child’s best interest, the written instruction of the parent

carries priority for the Court’s decision. A sibling of the

child with a disability often becomes the legal Guardian,

even before the parent passes away.

When it comes to providing assistance for an adult with

special needs, being proactive rather than reactive pays

benefits. Consider becoming your adult child’s legal

Guardian to avoid any chance that your child’s health

concerns would not be made known to you.

*This article has previously appeared in Sirote & Permutt’s Estate

Planning Advantage Newsletter Spring 2007 & The ACDD Advocate

Fall 2007.
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WANT US TO SPEAK ON SPECIAL NEEDS ISSUES?
If you are interested in having a special needs attorney from Sirote & Permutt

speak about special needs planning at a program or event, please contact
any of them directly or call their assistant, Kathy Stephens, at 205.930.5231

KATHERINE N. BARR ▪ 205.930.5147 ▪ kbarr@sirote.com

JOEL A. MENDLER ▪ 205.930.5243 ▪ jmendler@sirote.com

CATHERINE L. WILSON ▪ 205.930.5385 ▪ cwilson@sirote.com

CATHERINE L. WILSON is a member of
Sirote & Permutt’s Estate Planning & Probate
Practice Group and practices in the areas of
estate planning and administration, disability
and special needs planning, and trust and
estate litigation. Her estate litigation and
special needs practice also includes assisting

family members in protective proceedings (including setting up
guardianships and conservatorships) and assisting with the
settlement of personal injury cases for individuals with
disabilities, including the preparation of court-created special
needs trusts to receive settlement proceeds. She holds a B.A.
degree from David Lipscomb University in Nashville, and a J.D.
degree from Vanderbilt University Law School. She also
received a masters of theological studies from Vanderbilt

University Divinity School.

A shareholder in Sirote & Permutt’s Estate
Planning Section, KATHERINE N. BARR
advises clients in planning their estates to
accomplish their goals for distribution of
assets to beneficiaries, while minimizing
estate tax liability. She works extensively
with clients who need arrangements for

managing the assets of family members with disabilities,
including preparation of special needs trusts. Barr is a Fellow
in The American College of Trust and Estate Counsel and was
recently invited to be a Fellow of the American Bar
Foundation. A cum laude graduate of Cumberland School of
Law, she is the Alabama member of the Special Needs
Alliance. Barr is the immediate past group chair of the
American Bar Association’s Elder Law, Disability Planning and
BioEthics Group in the organization’s Real Property, Probate
and Trust Law Section and serves on the Continuing Legal
Education and Publications committees for that ABA Section.


