Business Torts Journal - winrer 2007

Think Twice Before Posting a “For Sale” Sign:
Tortious Interference with Another’s Business Relationship

By Shaun K. Ramey

Florida appellate court recently issued an opinion that
A should make all owners of real estate—both residential

and commercial—think twice before they put a “for
sale” sign on their own property. In Walters v. Blankenship, the
court held that the mere act of placing a sign on one’s own prop-
erty may constitute tortious interference with another’s business
relationships.’ From Walters, we are instructed that the simple act
of putting out a sign or advertising is not always protected.
Rather, in assessing liability, the question boils down to one of
motive: Why did the real estate owner put out the “for sale” sign?
The answer will likely determine liability, and hence, real estate
owners everywhere need to explore their own motives before tak-
ing what at first may appear to be a harmless and legal act.

The Facts of Walters
Richard and Roberta Walters were the owners of four luxury con-
dominium units. The Walters listed all four of their units for sale
through a real estate auction company wherein potential bidders
were required to deposit a $50,000 cashier’s check as a condition
precedent to participation as a bidder at the auction. There was no
reserve listed for the auction, and more than 20 bidders deposited
the required checks.? On the day before the auction, the Walters
alleged that one of their neighbors, defendant Thomas Klinehofer,
confronted another unit owner and said, “You wait until the day of
the sale and see what we are going to do to Dick Walters” On the
day of the auction, Mr. Klinehofer, as well as four other neighbors
who were also listed as defendants, put “for sale by owner” signs in
front of their respective units.? The auction took place as scheduled.*
The Walters’s condominium units sold for a total price of
$2,066,925. The Walters alleged, however, that the combined acts
of the defendants placing “for sale by owner” signs in front of their
respective units caused financial and emotional damage. As a prox-
imate result of these “intentional, spiteful, malicious, and nonpriv-
ileged” acts, each unit offered by the Walters allegedly sold at a
substantial loss. The defendants removed all “for sale by owner”
signs immediately after the last of the Walters’ units was sold. The
Walters” lawsuit sought compensatory damages in excess of $1.5
million and punitive damages in excess of $4.5 million.

The Walters Holding
The Walters lawsuit consisted of three counts—one for tortious

interference with business relationships. The trial court dismissed
the case on a motion to dismiss. The appellate court reviewed the
case to determine, based upon the facts alleged, whether a claim for
tortious interference could stand. The appellate court stressed that
it took no position on the ultimate outcome of the case as it was
another question as to whether the Walters could actually prove that
they would have received a greater price for the sale of their units
(and for how much) but for the actions of the defendants.

In Florida, the elements for a cause of action based on tortious
interference with a business relationship, similar to the elements
used by other states, consist of the existence of a business rela-
tionship, the defendant’s knowledge of the relationship, the defen-
dant’s intentional and unjustified interference with the relation-
ship, and damage to the plaintiff as a result of the breach of the
relationship.® The appellate court held in this case that the Walters
had alleged sufficient facts to state a cause of action for tortious
interference.®

In analyzing the first element, the court held that the allega-
tions involved much more than a “mere offer to sell,” which nor-
mally does not create a business relationship.” The court observed
that once the Walters agreed to the auction without a reserve, they
were obligated to accept the offers on their units irrespective of
the price. The court also pointed to the fact that more than 20 bid-
ders, who had posted substantial bonds, attended the auction.
Thus, the court stated that the parties had progressed beyond the
stage of a mere offer to sell—the Walters were now obligated to
sell—and hence, a business relationship had been established.?

The court spent little time analyzing the second element—the
defendants’ knowledge of the business relationship. This was
likely because knowledge was obvious from the facts alleged. The
court spent the majority of its opinion analyzing the third ele-
ment—whether the defendants’ acts were unjustified. The court
stated that the defendants did not have a legitimate reason for
posting their “for sale” signs. Their units were not for sale as best
evidenced by the fact that the signs were removed as soon as the
last of the Walters’s units was sold.” The court further stated that
the defendants did not have an absolute First Amendment right to
post the “for sale” signs. In holding as such, the court distin-
guished its prior opinion in Americas Homes, Inc. v. Esler, in
which it held that homeowners did have a First Amendment right
to post “for sale” signs on their property.”® The difference the




ABA SECTION OF LITIGATION ¢ WINTER 2007

court noted was that in Americas Homes, the defendants had a
legitimate right for posting their signs."

In Americas Homes, the defendants posted signs that said “due
to local flooding, this property is for sale.” The defendants posted
the signs on the advice of their real estate broker shortly after a
flood. The defendants were seeking to actually sell their property,
and their broker advised them that they must disclose the flooding
to be able to sell. A developer subsequently sued the homeowners,
claiming that the signs drastically reduced the sale of homes it was
selling in neighboring areas. In finding for the homeowners, the
court held that freedom of speech is a fundamental personal right
and that the act of placing the signs in their yards was protected.”
As previously stated though, the court in Walters found the current
situation distinguishable and thus, implied that a legitimate motive
must support the act itself to be protected.

With respect to the final element, damages, the court noted that
the greater number of units for sale may have suggested some-
thing may be wrong with the condominiums or, at the very least,
dramatically increased the supply of units for sale, thus lowering
the market value of each unit.”” Consequently, the court held that
the Walters had alleged a sufficient set of facts in support of a
cause of action for tortious interference.

The Significance of Walters: Motive Matters
The dissent in Walters alleged that there has been no case in any
jurisdiction in this country where a cause of action has previously
been recognized that would allow someone to be sued for placing a
“for sale by owner” sign on his or her own property."* The Walters
decision thus imposes a burden on all owners of real estate that
before they offer or advertise their real estate for sale, they need to
first ensure themselves that their motives are legitimate. This
appears to be contrary to the position previously taken by other
courts as noted in the Walfers dissent that exercising a right to offer
or advertise your own property for sale, regardless of motive, is
legal.” However, the concurrence in Walters contended that almost
all, if not all, tortious interference cases involve acts that are other-
wise “legal™® The issue is not whether the act is “legal” but
whether it was “unjustified””” Whether interference is unjustified
requires a balancing of interests and turns on what is “right” and
“just” under the “rules of the game.”® In Walters, no legitimate
interests were advanced by the interference. Alternatively, the con-
currence in Walters stated that irrespective of the court’s motive
analysis, the defendant’s actions were not “legal” because condo-
minium rules prohibited the posting of the defendants’ signs.
Conversely, the right of the plaintiffs to sell their property was of
paramount importance.” “If it can be proven that the defendants
acted out of pure spite, for the purpose of harming plaintiffs (or for
another purpose), as has been alleged, this cannot be justified under
any rules of any game with which I am familiar

So the question becomes, what constitutes a “legitimate” or a
“justified” reason for posting a “for sale” sign. Does an owner
actually have to be planning to sell his or her property? What

about homeowners who are merely “fishing” or “testing the
waters” and thus may not actually be in the market of selling their
home? What about homeowners who post such signs merely to
get a fair market appraisal of their property? Can these reasons be
considered legitimate or legitimate enough? In support thereof,
what evidence will exonerate a real estate owner who advertises
his or her property for sale? Conversely, can evidence of an unrea-
sonable asking price be used against a seller to show that he or she
is not trying to sell the property in good faith? Likewise, how long
must a real estate owner offer the property for sale to prove that
he or she is advertising it in good faith? The Walters decision does
not answer these questions, but it permits, or possibly even man-
dates, that courts now ask such questions when analyzing disput-
ed real estate transactions.

Motive Is Not the End of the Story

While a legitimate or justified motive now appears to be a prereg-
uisite before posting a sign or otherwise advertising one’s property
for sale, Walters instructs us that this motive must still be balanced
against a potential plaintiff’s interest in his or her business rela-
tionship. Thus, with what relationships must real estate owners not
interfere? The concurrence in Walters contends that the customers
at issue cannot be speculative; they must be identifiable.” But must
they be as identifiable as the bidders in Walters who had each
deposited substantial sums to bid? What about bidders at a general
auction with no deposit required? What about a neighbor in gener-
al? Assuming that a defendant did not have a legitimate motive to
put up a “for sale” sign, as was the case in Walters, does it matter
whether the plaintiffs can prove identifiable customers, or could the
public in general suffice under those facts?

The concurrence in Walters
contends that the customers at

issue cannot be speculative;
they must be indentifiable.

The cases appear to provide that some identifiable relationship
must still exist irrespective of motive. By way of example, in
Landry v. Hornstein, a Florida appellate court held that a suffi-
cient business relationship had been established between a phar-
macist who rented the premises of his drugstores and a prospec-
tive purchaser with whom he had entered into sales negotiations.”
In holding that the pharmacist’s landlord had tortiously interfered
with the business relationship because the landlord stated to the
prospective purchaser that he was “going to get rid of” the phar-
macist, the court stated that “the negotiations had progressed
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beyond the stage of a mere offer, to an understanding between
[the pharmacist and the prospective buyer] for the sale of the
business.”” Likewise, in Ethan Allen, Inc. v. Georgetown Manor,
Inc., the court stated that “as a general rule, an action for tortious
interference with a business relationship requires a business rela-
tionship evidenced by an actual and identifiable understanding or
agreement which in all probability would have been completed if
the defendant had not interfered.””* Thus, the business relation-
ship at issue must be somewhat identifiable, but Walters leaves
open the question of how identifiable.

Conclusion

Despite the fact that this article warns real estate owners that they
should have a legitimate motive before they offer or advertise
their property for sale, they may still “get away” with unjustified
motives if the plaintiff cannot prove the existence of a sufficient
business relationship. Of course, given the fact that a plaintiff
may need only to show some form of an “understanding” with a
prospective purchaser to invoke liability, this is a risk that a real
estate owner should probably seek to avoid. Nevertheless, Walters
is significant because for perhaps the first time, it forces real
estate owners to question their own motives before they offer or
otherwise advertise their property for sale and thus adds another
item to the seller’s checklist before selling or advertising his or
her property. Consequently, all owners of real estate should think
twice before they put a “for sale” sign on their own property. W

Shaun K. Ramey is an associate with Sirote & Permutt, PC, in
Birmingham, Alabama.
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